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JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Inreviewing chalengesto thefindingsand conclusonsof thecircuit court, we
gpply atwo-prong deferentid standard of review. Wereview thefind order and the ultimate digoodtion
under an abuse of discretion slandard, andwereview the circuit court’ sunderlying factud findings under
aclearly erroneous standard. Questions of law are subject to ade novoreview.” Syllabus Point 2,

Walker v. West Virginia Ethics Con'n, 201 W.Va. 108, 492 S.E.2d 167 (1997).

2. “In...custody métters, we havetraditiondly held paramount the best interests of
the child.” Syllabus Point 5, in part, Carter v. Carter, 196 W.Va. 239, 470 S.E.2d 193 (1996).

3. “In caseswherethereisaterminaionof parenta rights, thecircuit court should
cons der whether continued associationwith sblingsin other placementsisinthechild’ sbest interests, and
If such continued associationisin such child’ sbest interests, the court should enter an gppropriate order
to presarvetherightsof sblingsto continued contact.” Syllabus Point 4, James M. v. Maynard, 185
W.Va. 648, 408 S.E.2d 400 (1991).

4, W.Va Code849-2-14(e) (1995) providesfor a“sbling preference’ whereinthe
West VirginiaDepartment of Hedlth and Human Resources isto placeachild whoisinthedepartment’s
custody with thefoster or adoptive parent(s) of the child’ ssbling or sblings, wherethefoster or adoptive
parentsseek the careand custody of the child, and the department determines (1) thefitness of the persons
seeking to enter into afodter care or adoption arrangement which would unite or reunitethesblings and

(2) placement of the child with hisor her shblingsisinthe best interestsof thechildren. Inany proceeding



brought by the department to maintain separation of sblings, such separation may beordered only if the
drcuit court determinesthat dear and convinang evidence supportsthe department’ sdetermination. Upon
review by thedrcuit court of the department’ sdetermination to uniteachild with hisor her Sblings such
determination shdl be disregarded only wherethecircuit court finds, by clear and convincing evidence,
that the personswith whom thedepartment seeksto place the child are unfit or that placement of the child
with his or her siblingsis not in the best interests of one or all of the children.

5. “Quedionsrdating to . . . custody of the children are within the sound discretion
of the court and itsaction with respect to such matterswill not be disturbed on apped unlessit clearly
appearsthat such discretion has been abused.” Syllabus, Nicholsv. Nichols, 160 W.Va. 514, 236

S.E.2d 36 (1977).



Maynard, Justice:

Thisisadisputed adoption case. The Circuit Court of Nicholas County avarded theinfart,
Shanee Caral B.,' to her paterna aunt and uncle, Ralph and PatriciaB., the appellees. Theinfant’'s

maternd aunt and undle, RichardandVderieA., now gpped thisruling. For thereasonssated below, we

reverse.

FACTS

In September, 2000, Eric and KrissaB., the biologica parentsof Shanee Carol B.
(“Shaneg’), bornon duly 16, 1998, rdinquished their parentd rightsto Shaneeafter afinding of neglect.
Subsequently, Raphand PatriciaB. (“theBs’ ), the paternd aunt and uncle of Shanee, gppelleesheran,
sought toadopt her. Theappdlants, Richardand VaerieA. (“theAs’ ), Shaned smaternd aunt and uncle,
aso sought to adopt her. Previoudy, Richard and Vderie A. adopted Shanee ssblings, Eric, bornon
January 1, 1996, and Shaquilla, born on January 23, 1993, after the children’ shiological parents
rdinquished thar parental rightsto thesechildren. Shaneshasbeanlivingwith RichardandVdeieA. ance

May 2000, when shewastemporarily placed there by the West Virginia Department of Hedlth and Human

‘Conggent with our practicein casesinvolving sendtive mattersand children, we use Shaneg slast

nameinitid aswd| asthelast nameinitia of her biologicd parentsand maternd and paternd auntsand
uncles.



Resources (“DHHR").

The Circuit Court of Nicholas County held severa hearingsto determinethe ultimate
placement of Shanee. During oneof these hearings, Shanee’ sChild Protective ServicesWorker fromthe
DHHR testified that Shanee should be placed with Richard and Vaerie A. Thisrecommendation was
based in large part on the “sibling preference” found in W.Va. Code § 49-2-14(e), and on the
psychologicd profilesof the progpective parents. Theguardian ad litem recommended that Shaneebe
placed with Raph and PatricaB. Admitted into evidence werethe psychologicd profiles performed by
SephenL. O Kedfe, Ph.D., and hisletter to thejudge in which he recommended shared parenting between
theparties. Also, Dr. O’ Keefe, who performed the psychol ogical profileson both setsof prospective
parents, testified thet, dthoughboth couplesare gppropriatefor the placement of Shanee, herecommended
Mr. and Mrs. B.?

By order of November 21, 2000, the circuit court found thet it isin the best interests of

Shaneeto be placed with Ralph and ParicaB., and that vigtation of oneweekend amonth be continued

2Dr. O'Keefe explained that the As' advantageisthat they have already adopted Shanee's
ghlings. Thedisadvantageisthat Eric, Shanee sbrother, isvery active and difficult to manage, so that
having both Eric and Shaneemay be quite difficult for Mr. and Mrs. A. The advantage of placing her with
Raph and PatricaB. isthat shewouldbethe only childinthehome. Thedisadvantageisthat Mr. B. had
been themain source of support of Shanee’ shiologica parents, who lived on the same property, so that
Shanee splacement with Mr. and Mrs. B. may be compromised by contact with her biologica parents.
(Shanee' shiologicd parentsno longer live on the same property.) When pressed to choose betweenthe
prospective parents, Dr. O’ Keefe conduded that “[t]he vaue of having [Shaneg] in ahomethat does not
demand the competition thet' stherewith another Sblingwhoisasdoseandisasdemanding as[Eric] is,
| think tipsthe balance towards placing [Shaned] inthe[BS ] home. That'sin direct contrast to avaue
that says children ought to stay together, and | realize that.”
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with Richard and Vaerie A. for sx months. The circuit court made the following findings of fact and
conclusions of law.

1. The Court has considered the preference for sibling
placement contained in West VirginiaCode 849-2-14 and find
[sic] the presumption of placement is rebutted due to the
following:

a Theinfant, Shanee Carol [B.], was born to the natura
parents after the rights to any sblings had been terminated and
said siblings had been adopted.

b. No shling bond was ever formed betweentheinfant . . .
and her sblingsandthereforeno shlings[gc] rdationship actualy
exists, also there were occasional visits on holidays.

C. The Court originally place[d] theinfant . . . in the
temporary care of the [sic] Ralph and Patricia[B.], and was
asked to move the child to the [Ag] by the[DHHR] asthey fdlt
placement with thesblingswas mandatory. At thetimetheinfant
... wasmoved, the Court stated that it would not consider the
move when deciding final placement.

d. Therdaionship between Raph[B.] and Patricia[B.] on
theonehand andtheinfant . . . were[d¢] formed whilethe child
was dill quiteyoung and beforetheremovd of theinfant.. . . as
Raph[B.] and Patricia[B.] babysat for theinfant . . . , fed her
and bathed her.

2. Pacement of theinfant. . . with Raph [B.] and Patricia
[B.] would beinthebest interest of theinfant . . . for thefallowing
reasons;

a Reaph[B.] and Parica[B.] arethe natura unde and aunt
of theinfant, Shanee Caral [B.], and were frequent caretakers of
the child and provided finendid and support srvicesto sadinfant
... before her removal from the home of the biological parents.
b. After an investigation the Guardian-Ad-Litem
recommended that placement with[the Bs] would beinthebest
interests of the infant[.]

C. A psychalogicd evauaionof Dr. Siephen O Keefefound
thet ether of the homeswould be beneficid to the child but that
placement with [the Bs|] was in the best interest of the infant].]
d. The[DHHR' §] recommendation of placement with [the
As| was because they felt they were bound by West Virginia
Code 849-2-14.



e Even though both fathershad psychological issueswith
placing the childin thehomeaccording to Dr. O’ Keefe, thescdes
in that regard tilt in favor of placement with [the Bg].

f. Eventhough both prospectivefathershad crimind records
that would be considered minor and would not interferewith
either’ s ability to be an appropriate parent.

g. Theinfant, ShaneeCardl [B.], had bonded with both[the
Bs] and [the Ag].

h. Dr. StephenL. O’ Keefe, apsychologist who conducted
a psychological evaluation on all of the relevant parties,
recommended placement of theinfant . . . with Raph [B.]Jand
Patricia[B.].

. [The Bs|] do not have a child in their home.

B Basad upon the testimony of Dr. O’ Keefe, thetwo (2)
sblingsare[gc] in the home of [the Ag], are very demanding
siblings.

3. The Court does condude by finding thet the placement of
thechild with [theBs] inwhichtheinfant . . . istheonly childin
the home, would allow theinfant . . . to have greater security,
attention and resources, and further, that Dr. O’ Keefe found that
placement with theinfant’s. . . sblings may not bein the best
interest of any of the children dueto the extragtressthet would be
placed on the parents.

Thedrcuit court Sayed theexecution of the order for seven daysin order toadlow Richard and VderieA.
tofilean apped. ThisCourt subssquently granted the petition for gpped and Sayed the execution of the

circuit court’s order pending resolution of the appeal.

STANDARD OF REVIEW

Prior to discussing theissuesraised by the parties, we set forth the applicable sandards

of review.



Inreviewing chdlengestothefindingsand condusonsof
the circuit court, we apply atwo-prong deferentia standard of
review. Wereview thefind order and the ultimate dispostion
under an abuse of discretion standard, and wereview thecircuit
court’ sunderlying factua findings under aclearly erroneous
standard. Questions of law are subject to a de novo review.
Syllabus Point 2, Walker v. West Virginia Ethics Com'n, 201 W.Va. 108, 492 S.E.2d 167 (1997).
Also, “[w]ereview thecircuit court’ sgpplication of thelaw to undisputed factsdenovo.” In Re Petrey,
206 W.Va. 489, 490, 525 S.E.2d 680, 681 (1999). Seealso Leev. Gentlemen's Club, Inc., 208
W.Va. 564, 542 S.E.2d 78 (2000); Sate ex rel. United Mine Workersv. Waters, 200 W.Va. 289,
489 S.E.2d 266 (1997); and Lawrence v. Cue Paging Corp., 194 W.Va. 638, 461 S.E.2d 144

(1995).

DISCUSSION

Richardand VaerieA. andthe DHHR aver that thedircuit court eredinfaling to adhere
to the srong sbling preference mandated by West Virginiagaute and caselaw. They arguethat our law

prefers that Shanee remain with her two siblings absent clear and convincing evidence to the contrary.

Ralph and PatriciaB. and the guardian ad litem respond that the sibling preference
expressedinW.Va Code 8§ 49-2-14 isrebutted by the evidence. First, they note that Shanee never

developed adose bond with her sblings because they were removed from the household prior to her birth,



and thereisno evidence that Shanee even knew her shlingsprior to being placed with Richard and Vaerie
A.inMay 2000. Second, W.Va Code § 49-2-14(e) providesfor the ssparation of gblingsif harmwould
result to oneor more of the sblingsby joining them, and if reunification would not bein ther best interests
Theguardianad litem daimsthat both of thesedrcumstancesare present hereasshown by Dr. O’ Keefe's
tesimony that Eric, Shaneg shrother, is* hyper”® and demanding, and that his competition with hissister
Shaquillais* unusud” and“extreme” Theguardian ad litem condudestheat theneeds of both Shaneeand
Ericwould becompromised by competitionfor attentioninthe A. household. Findlly, theguardianad litem
pointsto Dr. O’ Keefe sfinding that Richard A. isemotiondlly detached from the childrenand hiswifeand

dissatisfied with lifein generd asevidencethat Shanee should not be placed with Richard and Vaerie A.

This caseis governed by W.Va. Code § 49-2-14(e) (1995)* which states:

()  Whenachildisinafoster care arrangement and is
resding separately fromasbling or shlingswho arein another
fagter home or who have been adopted by another family and the
parentswith whom the placed or adopted sbling or shlingsresde
have made gpplication to the department to establish anintent to
adopt or to enter into afogter care arangement regarding achild
so that said child may be united or reunited with asibling or

*Dr. O’'Keefe clarified that he was not diagnosing Eric as having Attention Deficit Hyperactivity
Disorder.

‘During oral argument beforethis Court, there was some discussion regarding the gpplicability of
W.Va Code 8 49-2-14(f) to thiscase. This code section concerns circumstances where two or more
shblingshavebeen placedin separatefoder carearrangementsand thefoster parentsof thesiblingshave
applied to enter afoster carearrangement with thesibling or sblingsnot intheir home, or wheretwo or
more adoptive parents seek to adopt asbling or sblingsof achild they have previoudy adopted. Insuch
Indances, placement isbasaed soldy onthebest interestsof thesblings. Intheindant case, however, both
of Shanee! ssblingsarein oneadoptive arrangement, and theissueiswhether Shanee should be united with
them. Therefore, W.Va. Code § 49-2-14(e) is the more applicable code section.

6



gblings, the sate department shal upon adetermination of the
fitnessof the personsand household seeking to enter into afoder
care arrangement or seek an adoption which would unite or
reunite Sblings and if termination and new placement areinthe
best interests of the children, terminate the foster care
arrangement and placethe childin the household with thesibling
or shlings: Provided, That if the department is of the opinion
based upon available evidence that residing in the same home
would haveaharmful physicd, mentd or psychologicd effect on
oneor moreof thesbling children or if thechildhasaphyscd or
mental disability which the existing foster home can better
accommodate, or if the department can document that the
reunification of thesblingswould not bein the best interest of one
or al of the children, the Sate department may petition thedrcuit
court for an order allowing the separation of the siblingsto
continue: Provided, however, That if the child istwelve years of
age or older, the state department shall provide the child the
option of remaining intheexisting foster carearrangement if
remaning isinthebestinterestsof the child. Inany proceeding
brought by the department to maintain separation of Sblings, such
Separation may be ordered only if the court determinesthat dear
and convinaing evidence supportsthe department’ sdetermination.
Inany procesding brought by the department saeking to maintain
separation of gblings, notice shdl be afforded, in addition to any
other personsrequired by any provision of thiscodeto receive
notice, to the persons seeking to adopt asbling or sblingsof a
previoudy placed or adopted child and said persons may be
parties to any such action.

The parties agree that this code section expresses a preference that siblings be placed in the same
household. Asnoted above, however, Richard and Valerie A. aver that the circuit court improperly
disregarded the“ sbling preference,” and Ralph and Patricia B. assert that the “sibling preference’ is

rebutted by the evidence.

Wes Virginiahasa“ public palicy of attempting to unitesblingsinfoster care placements”

7



Sate exrel. Paul B. v. Hill, 201 W.Va. 248, 257, 496 S.E.2d 198, 207 (1997). SeealsoIn Re
Michad Ray T., 206 W.Va. 434, 439 n. 15, 525 S.E.2d 315, 320 n. 15 (1999). This Court has held:

In cassswherethereisatermingtion of parentd rights the
creuit court should consder whether continued assodiation with
gblingsinother placementsisinthechild sbhest interests, and if
such continued associationisin such child’ sbest interedts, the
court should enter an gppropriate order to preserve the rights of
siblings to continued contact.

Syllabus Point 4, James M. v. Maynard, 185 W.Va. 648, 408 S.E.2d 400 (1991). InJamesM., 185
W.Va a 658,408 SE.2d & 410, werecognized that “ 5 bling rd ationships often become more meaningful

for brothers and sisters when they are permanently separated from their mothers and fatherg.]”

Other courts dso have articulated a preference for keeping shlingstogether in various
contexts. InEschbach v. Eschbach, 56 N.Y.2d 167, 173,451 N.Y .S.2d 658, 662, 436 N.E.2d 1260,
1264 (1982), the Court of Appeals of New Y ork explained:

[Itisofteninthechild sbest intereststo continueto livewith his
sblings. ... “Closefamilia relationships are much to be
encouraged.” (Matter of Ebert v. Ebert, supra, at p. 704,
382N.Y.S.2d 472, 346 N.E.2d 240.) “Y oung brothersand
sisters need each other’ s strengths and association in their
everyday and often common experiences, and to sparatethem,
unnecessaxily, islikely to betraumatic and harmful.” (Obeyv.
Degling, supra, at p. 771, 375N.Y.S.2d 91, 337 N.E.2d 601,
Matter of Gunderud v. Gunderud, 75 A.D.2d 691, 427
N.Y.S.2d 92; Bistany v. Bistany, supra.)

Likewise, the Court of Appedlsof LouisanaopinedinTheriot v. Huval, 413 So.2d 337, 341 (1982):
Thesgparation of children of afamily, though sometimes

necessary, isacustodia dispositionthat courts seek to avoid.
Normadly, thewefare of these childrenisbest served by leaving

8



themtogether, sothey can havethefull benefit of companionship

and affection. Whenfeasible, acourt should shapeit ordersto

maintain family solidarity. (Quoting Tiffeev. Tiffee, 254 La

381, 223 So.2d 840 (La. 1969)).
Seealso, In ReMarriage of Smiley, 518 N.W.2d 376, 380 (lowa 1994) (“ Siblings should not be
separated from one another without good and compelling reasons’); Cochenour v. Cochenour, 642
S\W.2d 402, 404 (Mo.Ct.App. 1982) (“ Absent exceptiond circumstances, the children of divorced
parents should not be separated”); In the Matter of the Marriage of Scott, 31 Or.App. 975, 571
P.2d 1281 (1977); Bakev. Bake, 772 P.2d 461 (Utah Ct.App. 1989); Pricev. Price, 611 N.W.2d

425 (S.D. 2000); and In the Interest of Pena, 999 SW.2d 521 (Tex.App. 1999).

Further, itisaxiomaticinthisCourt that “[i]n. . . custody matters, wehavetreditiondly hed
paramount the best interets of the child.” Syllabus Point 5, in part, Carter v. Carter, 196 W.Va. 239,
470 SE.2d 193 (1996). Onnumerousoccasonswehavesad that “thebest interests of thechildisthe
polar star by which decisons must be made which affect children.” Michael K.T.v. TinaL.T., 182
W.Va 399, 405, 387 S.E.2d 866, 872 (1989) (citation omitted). During oral argument, Mr. and Mrs.
A. assarted that W.Va Code § 49-2-14(e) subordinatesthe best interests of the child consderation to the
ghbling preference. Mr. and Mrs. B. countered that the best interests of the child consderation remains
paramount in casessuch astheingant one, and that thesibling preferenceisasecondary consderation.
Webdievethat both sbling preference and best interests of the child congderationsareincorporated in
W.Va Code849-2-14(e). Inorder to determine how these consderationsinteract, welook totheclear

provisions of the statute.



W.Va Code § 49-2-14(e) providesthat the DHHR isthe entity charged with deciding
whether to placeachildin thesamehousehold of hisor her sblings. Further, the DHHR isto placethe
childwithhisor her sblingsif it determinesthat the personswith whom the child ssblingsresdearefitand
that placement with the child’ ssblingsisin the best interests of dl of the children. The gatuteligsthree
ingancesinwhichthe DHHR may seek the separation of thegblings Theseareif the DHHR determines
that resding in the same homewould have aharmful physical, menta or psychologicd effect on oneor
moreof thesibling children; if the child being placed hesaphysical or mentd disability which thechild's
exiging placement can better accommodeate; or if the DHHR can document thet thesiblings' reunification
would not beinthe best interests of oneor dl of the children. Significantly, the code section providesthet
ininganceswherethe DHHR seekstheshlings separation, “ such separation may be ordered only if the
court determinesthat dear and convincing evidencesupportstne[ DHHR' §| determination.” W.Va Code

§ 49-2-14(e).

Intheingtant case, the DHHR did not determinethat Shanee should be separated from her
gblingsbut rather that she should be united with them. The standard to be used by the circuit court in
reviewing the DHHR' s determination thet siblings should be united, insteed of separated, isnot spedificaly
provided for inW.Va Code § 49-2-14(e). However, because the Satute providesthat the circuit court
Isnot to order separation, when recommended by the DHHR, in the absence of clear and convincing
evidence supporting the DHHR' sdetermination, webelievethat it followsthat the circuit court isnot to

disregard the DHHR' s recommendation that siblings should be united, unlessit finds that clear and
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convincing evidence indicates to the contrary.

Therefore, we hold that W.Va. Code § 49-2-14(e) (1995) providesfor a“sibling
preference’” whereinthe West VirginiaDepartment of Hedlth and Human Resources isto placeachild,
who isin the department’ s custodly, with the foster or adoptive parent(s) of the child ssibling or siblings,
wherethefoder or adoptive parents saek the care and custody of the child, and the department determines
(1) thefitnessof the personsseeking to enter into afogter care or adoption arrangement which would unite
or reunite the siblings, and (2) placement of the child with hisor her shlingsisin the bes interests of the
children. Inany proceeding brought by thedepartment to maintain separation of sblings, such separaion
may beordered only if the circuit court determinesthat clear and convincing evidence supportsthe
department’ sdetermination. Upon review by thedrcuit court of the department’ s determination to unite
achildwith hisor her shlings, such determination shdl be disregarded only wherethe circuit court finds,
by dear and convincing evidence, that the personswith whom the department seeksto placethechild are
unfit or that placement of the child with hisor her siblingsisnot in the best interests of oneor dl of the

children. We now review the circuit court’s decision in light of this standard.

Initidly, wenotetheat Ralph and PatriciaB. and theguardian ad litem essentidly chdlenge
therdevanceof thesbling preference under theingtant factsbecause, until Shaneewastemporarily placed
with Richardand Vderie A. by thedrcuit court, Shanee gpparently hed little contact with her sblingsand
had not bonded with them. We do not believe, however, that thisfact negatesthe sbling preference.
Shaneeand her shlingsaredill quiteyoung in age so that, given the opportunity, Shanee can il bond with

11



her sblings, cometo gppreciate their companionship, and ultimately enjoy dl of the advantagesin life
aforded by growing upwith brothersand ssters. ThisCourt should not disregard thefact thet Shaneehes
sblingsmerdy because, uptothispoint inher young life, sheunfortunatdly hasnot had ample opportunity
to enjoy their association. Accordingly, webdieveit isproper to apply the sbling preferencein our

consideration of this case.

By dl accounts both sets of progpective adoptive parentsin this casewould be suitable
parentsfor Shanee. Dr. O’ Keefe, inwhose assessment thecircuit court placed grest weight, found both
households“to meet dl of the dandards of adequacy.” He determined, however, that the baancetipped
toward Ralph and PatriciaB. dueto thefact that Shaneef ssblings who livewith Richard and VaerieA.,
areextremdy activeand demanding children. Dr. O’ Keefe conduded that Shaneewould be better off in
the B. household where she would be the only child and would not have to compete with her shlingsfor
atention. Dr. O’ Keeferedized, however, that hisassessment is“in direct contrast to avaue tha says
children ought to stay together[.]” The circuit court essentially hinged its decision to disregard the
recommendation of the DHHR and the sibling preference on Dr. O’ Keefe' s opinion, and found that,

the placement of the child with [the Bs] in which theinfant,
Shanee Card [B ], istheonly childinthe home, would dlow the
infant, Shanee Carol [B.], to have greater security, attention and
resources, and further, that Dr. O’ Keefe found that placement
withtheinfant’s. . . Sblingsmay not beinthe best interest of any

of the children dueto the extrastressthat would be placed onthe
parents.

Ordinarily, “[qJuestionsrelatingto . . . custody of the children are within the sound

12



discretion of the court and its action with repect to such matterswill not be disturbed on gpped unlessit
clearly gppearsthat such discretion hasbeenabused.” Syllabus, Nicholsv. Nichols, 160 W.Va. 514,
236 SE.2d 36 (1977). Intheingtant case, however, thecircuit court isbound to apply thelegd standard
st forthinW.Va Code 8 49-2-14(e) to thefacts of the casein order to determine whether thereisclear
and convincing evidenceto rebut the sbling preference. Because this matter concernsthedircuit court’s
application of thelaw to undisputed facts, wewill review thecircuit court’ sdecisondenovo. SeelnRe

Petrey, supra. In other words, we look at the evidence asif for the first time.

Accordingto W.Va Code § 49-2-14(e), the DHHR’ srecommendation thet Shanee be
placed withMr. and Mrs A. isnot to be disregarded absent clear and convincing evidenceto the contrary.
“Clear ... and convincing proof . ... isthehighest possible standard of civil proof definedas' that messure
or degree of proof which will produceinthemind of thetrier of factsafirm bdief or conviction asto the
allegations sought to be established.”” Wheding Dallar Savings& Trust v. Snger, 162 W.Va. 502,
510, 250 S.E.2d 369, 374 (1978) (quoting Crossv. Ledford, 161 Ohio St. 469, 477, 120 N.E.2d 118,
123 (1954) (citation omitted). Weare smply not persuaded that dear and convincing evidence supports

the conclusion that it isin Shanee' s best interests to be separated from her siblings.

Theevidenceindicatesthat Richard and Vderie A. have been good parentsto Shanee' s
sblings. Accordingtothefindingsof fact of the circuit court, based on Dr. O’ Keefe spsychological
evauations, “ether of the homeswould be bendficd tothechild[.]” Thedrcuit court found further that

Shanee had bonded with both Raph and PatriciaB. and Richard and VderieA. Infact, theonly negative
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uniquetotheA. household contained in the aircuit court’ sfindingsisthat Shanee stwo shlingsare“very
demanding.”®

Inaddition, Dr. O’ Kedfetedtified that heisconvinced that Richardand VdeieA. “aevay
fine parentsfor thetwo children they dready have, and that they could handlethisthird child without
difficulty.” Theevidenceshowsdsothat Richardand VaerieA. aemaure, dablepeople. Althoughthe
psychologicd prafilesindicated areas of concernfor both Mr. A. and Mr. B., Dr. O’ Keefe adjudged Mr.
A. to be*avery competent parent.” Hedescribed Mr. A. as“pretty mild tempered,” and free of any type
of acohol or drug abuse, or unmanagesbl e psychologica conflictsor threatening stresses. Accordingto
Dr. O'Kesefe, Mr. A. “probably would handle any life changes very effectivdly. . . . [H]ehasalot of
emotiond reserveto take the roll with the punches, take whatever comes hisway.” Dr. O'Keefe
concluded that “it would be areasonable choiceto place [ Shanee] with [the As],” and added that “[t]he
only disadvantage | ssefrom [theAq| isthat [Shaneg stwo shlings] arevery, what I'mgoingtocdl, high

maintenance kids.”

Inlight of thisevidence concerning Richard and Vderie A., in addition to the sibling
preferencefoundinW.Va Code 849-2-14(e), thisCourt concludesthat thefact that Shanee stwo sblings
areactive and demanding does not constitute clear and convincing evidencethat it isin Shanee shest
intereststo be sgparated from them. In other words, after congdering dl of the evidence adduced below,

wearenot left with afirm conviction that separation isin the begt interests of Shaneeand/or her shlings.

°*The circuit court found that both Mr. A. and Mr. B. have psychological issues with placing
Shanee in their household, and that both of them have minor criminal records.
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Accordingly, wefind that the drcuit court ered infailing to give due congderation to the sbling preference

in W.Va. Code § 49-2-14(e), and in ordering that Shanee be separated from her siblings.®

‘Richardand VderieA. rased other assgnmentsof error intheir goped to thisCourt, but because
we grant them the relief which they seek for the reasons stated above, we do not find it necessary to
address the other assignments of error.

Wedo note, however, that Mr. and Mrs. A. dlege that the guardian ad litem acted improperly
because herepresented Mrs. B. ina“lemonlaw” casein 1996-1997 prior torepresenting Shaneeinthe
ingant case. Further, therewasno disclosure made by theguardian ad litemto thetrid court or Mr. and
Mrs. A. of hisprior representation of Mrs. B. before the circuit court ruled on Shanee' s placement. In
addition, during oral argument it wasassarted that theguardian ad litem did not interview Mr. and Mrs. A.
before recommending that Shanee be placed withMr. and Mrs. B. Thedircuit court hdd ahearingonthe
guardian ad litem’ sdleged conflict of interest and found thet the guardian ad litem did nothing improper.
Becausewe havereversed on other grounds, wewill not review thedircuit court’ sorder. Wedo not wish
toleavetheimpression, however, that the conduct of the guardian adlitemin this caseisthe acceptable
gandard for guardiansad liteminfuturecases. Accordingly, we bdievethat afew gopropriate comments
arein order.

Children, in caseslike the ingtant one, have aright to be represented by counsd in every dage of
theproceedings Thechief duty of guardiansad litemisto act inthe best interests of the children for whom
they aregppointed. Guardiansad litem must act with competence, reasonablediligence, and promptness.
Also, guardiansad litem areto make afull and independent investigation of thefactsinvolved in the
proceading prior to making thelr recommendationsto the court. See SyllabusPoint 5, In Re Jeffrey RL.,
190W.Va 24, 435 SE.2d 162 (1993). A full and independent investigation includesinterviewing all
prospective parents when a child’s placement is at issue.

WeDbdieve, further, that the duties set forth above require guardians ad litem to avoid conduct
which reflects adversaly on the undivided devotion owed by guardians ad litem to the children they
represent. Guardiansad litem, therefore, have an affirmative duty to disquaify themsdvesfollowing
cognizance of good cause and to disclosefactsthat possibly could disqualify them from representing
childrenin cartainingances. Also, courtsshould be careful to gppoint guardiansad litem who arefreefrom
any hint of conflict of interest.

Applying the above principlesto thefactsbefore us, we believethat it would have been better if
Shanee sguardian ad litem had no prior recent rel ationship with elther set of progpectiveparents. Also,
the guardian ad litem should have disclosed hisrecent representation of Mrs. B. to thecircuit court and to
Mr.andMrs A. Findly, heshould haveinterviewed Mr. and Mrs. A. before recommending Mr. and Mrs
B. for Shanee’ s placement.
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Wenotein dodng thet the drcuit court was faced in thiscasewith avery difficult decdson
affecting thelivesof threeyoung children. Compounding thedifficulty of thedrcuit court’ sdecisonwas
thetask of choosing between prospective parentsal of whom, the evidenceindicates, are good people
who would be responsible and cgpable cugtodians of Shanee. If the sbling preference articulated by this
Court and set forth by thelegidaturein W.Va. Code § 49-2-14(e) were not afactor in determining
Shanee' s placement, we would be hard pressed to find fault with the circuit court’ s decision.
Nevertheless, our law prefers, in the absence of compd ling circumstances, that sblingsenjoy themany
advantages of growing up together and the attendant opportunitiesto forge meaningful, life-long
rel ationships.

V.

CONCLUSION

For the reasons stated above, we reverse the November 21, 2000 order of the Circuit
Court of Nicholas County, and we order that the infant, Shanee, be placed for
adoption with her siblings in the household of Richard and Valerie A.

Reversed.

Having said dl of the above, however, weredizethat thisisnot aperfect world and thereareno
perfect cases. Accordingly, we conclude by emphasizing that our satementsare meant to beingructive
in future cases and we cartainly do not find any intentiona wrongdoing on the part of theguardian ad litem
in this case.
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